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INTRODUCTION 

 This matter comes before the Commission on an appeal by the Manager of Safety of a 

decision issued by a panel of three Hearing Officers (“Panel”) in the consolidated appeals of 

Kevin Devine and Ricky Nixon, Police Officers in the Classified Service of the Denver Police 

Department (collectively “Officers”).  In this appeal, the Manager of Safety (“Manager” or 

“City”) appeals three issues.  First, the City alleges that the Panel erroneously interpreted certain 

provisions of RR-112.2 when it concluded that neither Officer committed a deceptive act within 

the meaning of the rule.  Second, the City argues that the Panel did not properly apply RR-306 in 

finding that Officer Devine did not use inappropriate force.  Third, the City appeals the Panel’s 

application of the Department’s Disciplinary Matrix when it reduced the Manager’s assessed 
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penalty of three fined days down to one fined day for Officer Devine’s violation of RR-127, 

responsibility to serve the public.   

 For the reasons set forth below, we reverse the Panel’s determination that Officer Devine 

did not engage in the inappropriate use of force and reinstate the assessed penalty.  We also 

reverse the Panel’s reduction of the penalty for Officer Devine’s violation of RR-127 and 

reinstate the imposed penalty of three fined days.  Finally, we affirm the decision of the Panel 

that the City did not sustain the violations of RR-112.2 against both Officers. 

FACTUAL BACKGROUND 

The Commission adopts the facts set forth in the Panel’s Findings, Conclusions, Decision 

and Order (“Panel’s Order”).1

The events at issue occurred in the early morning of July 12, 2009.   All of the events 

related below took place within about a five-minute period of time. Officer Nixon was working 

off-duty, in uniform, at the Denver Diner located at the corner of Speer Boulevard and West 

Colfax Avenue.   At approximately 1:45 a.m., an assault occurred inside the diner.  Upon 

investigation, Officer Nixon determined that Kristal Carrillo had assaulted another woman in the 

woman’s restroom.  Officer Devine removed Ms. Carrillo from the restroom and placed her in 

handcuffs.  Officer Devine and Ms. Carrillo then exited the restaurant, followed by associates of 

Ms. Carrillo.   

   See Panel’s Order at 4-9.  The Panel’s Order contains detailed 

findings of fact.  For purposes of this appeal, the Commission will not restate all of the facts set 

forth in the Panel’s Order.  Instead, we will simply describe those facts material to our decision.   

                       
1 Many of the events described in this section were filmed by a nearby high activity location 
observation (“HALO”) camera.  Both the hearing officer panel and this Commission viewed the 
HALO video as part of their review of this matter.  While the HALO video provides important 
evidence as to certain events at issue in this appeal, the camera only captured a portion of the 
scene.  Certain events at issue took place outside of the view of the HALO camera.  In addition, 
the HALO camera does not record audio. 
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Once outside the diner, Officer Nixon placed Ms. Carrillo in a seated position.  As 

Officer Nixon held Ms. Carrillo in place, a small crowd, including Ms. Carrillo’s friends, 

gathered around the entrance to the Diner.  Officer Nixon was sufficiently concerned about his 

safety that he placed two “Code 10” calls requesting immediate assistance from other officers.  

Ms. Carrillo continued to resist Officer Nixon’s order to remain seated. 

At around this time, Officer Devine arrived at the Diner.  Immediately prior to Officer 

Devine’s arrival, a second group of people rode up to the diner in pedi cabs.  Sharelle Thomas 

and her friend Jay Spencer arrived in one cab; Kelley Boren and her friend Francisco Macias 

arrived in another. 

Using his baton, Officer Devine pushed through a group of people to reach Officer 

Nixon. When Officer Devine arrived near the entrance of the diner, he observed Officer Nixon 

struggling with Ms. Carrillo.  After reaching Officer Nixon, Officer Devine turned back to Ms. 

Thomas and grabbed her arm, apparently intending to separate her from the crowd.  Seeing this, 

Ms. Thomas’s friend, Jay Spencer, tried to pull her away from Officer Devine.  After a brief 

struggle, Officer Devine let go of Ms. Thomas.  She then fell backward toward Mr. Spencer into 

a seated position.  At about the same time that Officer Devine grabbed Ms. Thomas, Kelly Boren 

approached Officer Devine.  While continuing to hold onto Ms. Thomas’s arm, Officer Devine 

abruptly shoved Ms. Boren causing her to fall backwards onto the ground. 

After both Ms. Thomas and Ms. Boren had fallen to the ground, Ms. Perez approached 

Officer Devine.  Officer Devine told Ms. Perez to step back.  Ms. Perez continued to approach 

Officer Devine.  In response, he raised his baton and demanded that Ms. Perez step back.  Ms. 

Perez grabbed the baton.  Officer Devine then grabbed Ms. Perez and forced her to the ground.  

Once she was on the ground, Officer Nixon sprayed Ms. Perez in the face with OC spray (mace).   
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Officer Nixon then turned to a group of people clustered near the diner’s entrance and sprayed 

OC spray into the crowd.  After being sprayed, several individuals enter the diner.  At around 

this time, several other police officers arrive on scene.  

At the direction of Officer Devine, Officer Nixon went into the diner to arrest Ms. 

Thomas.  Approximately 30 seconds later, Officer Nixon exited the diner with Ms. Thomas in 

handcuffs.  He then placed her on the ground in a seated position.  Approximately 20 seconds 

later, both Ms. Perez and Ms. Carrillo attempted to stand up.  Officer Nixon first grabbed Ms. 

Perez and forcefully threw her to the ground.  He then grabbed Ms. Carrillo and forced her to the 

ground as well.   At this time, Ms. Carrillo kicked Officer Nixon.  In response, Officer Nixon 

punched Ms. Carrillo in the face.  A short time later, Officer Nixon placed his hands on Ms. 

Perez’s neck or shoulder to keep her from standing up.  Ms. Perez continued to struggle against 

Officer Nixon and stood up.  Officer Nixon then grabbed Ms. Perez and threw her onto her back.  

By this time, several other officers arrived on scene and assisted in restoring order.   

As a result of this incident, Ms. Carrillo was charged with assault, disturbing the peace, 

and resistance.  Ms. Perez was charged with failure to obey a lawful order.  Ms. Boren was 

charged with failure to obey a lawful order.  Ultimately, Ms. Carrillo pled guilty to assault; Ms. 

Perez pled guilty to failure to obey a lawful order; and Ms. Boren pled guilty to failure to obey a 

lawful order. 

After the incident, Officer Nixon prepared a use of force report.  This was the first step in 

a Departmental investigation that ultimately took nearly two years to complete.  The 

investigation involved five levels of review within the Department before the Manager of Safety 

issued the Departmental Orders of Disciplinary Action against both Officers.  Notably, the 

recommendations offered at different levels of review varied markedly.  The Panel’s Order 
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describes the review process in great detail.  See Panel’s Order at 7-9.  Ultimately, the Manager 

of Safety issued disciplinary orders finding that both Officers violated provisions of the 

Department’s Operations Manual.  The Manager of Safety determined that both Officers had 

engaged in the inappropriate use of force and suspended the Officers on that basis.  The Manager 

terminated both Officers for making misstatements and omissions in the investigation of this 

matter.  The specific discipline imposed for each Officer is as follows: 

As to Officer Nixon, the Manager suspended him without pay for 30 days for the 

inappropriate use of force,2 fined him five days for failing to be courteous to the public,3 and 

fined him two days for failing to give his name and badge number on request.4  The Manager 

also terminated Officer Nixon’s employment for commission of a deceptive act.5

As to Officer Devine, the Manager suspended him without pay for ten days for the 

inappropriate use of force and fined him three days for failing to responsibly serve the public.
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2 RR-306 of the Operations Manual states, “Officers shall not use inappropriate force in making 
an arrest or in dealing with a prisoner or any other person.” 

  

The Manager also terminated Officer Devine’s employment for commission of a deceptive act. 

 
3 RR-140 of the Operations Manual provides, “Officers shall at all times be courteous and civil 
to the public. They shall be orderly, attentive, respectful, and exercise patience and discretion in 
the performance of their duties.” 
 
4 RR-129 of the Operations Manual states, “When a reasonable request is made for an officer’s 
name, badge number or assignment, the officer shall provide a business card or the information 
in writing to any violator or person, unless such action is likely to jeopardize the successful 
completion of a police assignment.” 
 
5 RR-112.2 of the Operations Manual states, “In connection with any investigation or any 
judicial or administrative proceeding, officers shall not willfully, intentionally, or knowingly 
commit a material deceptive act, including but not limited to departing from the truth verbally, 
making a false report, or intentionally omitting information.” 
 
6 RR-127 of the Operations Manual states, “Members shall serve the public by direction, 
counsel, and in other ways that do not interfere with the discharge of their police responsibilities. 
They shall respect the rights of individuals and perform their services with honesty, zeal, 
courage, discretion, fidelity and sound judgment.” 
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PROCEDURAL HISTORY 

  On April 19, 2011, the Officers timely filed appeals of the Manager of Safety’s 

disciplinary orders to this Commission.  The Officers filed an unopposed motion to consolidate 

the separate appeals on May 3, 2012.  On May 10, 2011, the Panel granted the motion to 

consolidate.  A panel of three Hearing Officers conducted a four-day hearing in the consolidated 

appeals from October 26-28, 2011 and November 18, 2011.  The parties submitted Proposed 

Closing Arguments, Findings of Fact, Conclusions of Law, and Orders on December 5, 2011.  

The Panel closed the hearing and the record on December 16, 2011.  On January 13, 2012, the 

Panel issued its decision. 

With respect to Officer Devine, the Panel determined that the City had sustained the 

violation of RR-127, Responsibilities to Serve the Public; however, it reduced the punishment 

from a three-day fine to a one-day fine.  It also held that the City had not sustained the violation 

of RR-112.2, Commission of a Deceptive Act and that it had not sustained the violation of RR-

306, Inappropriate Force.  Accordingly, the Panel reinstated Officer Devine and awarded him all 

back pay and other appropriate benefits, except for the one-day fine.  Panel’s Order at 19. 

With respect to Officer Nixon, the Panel determined that the City had sustained the 

violation of RR-306, Inappropriate Force, and that the 30-day suspension was appropriate 

punishment.   The Panel also determined that that the City had not sustained any of the other 

specifications against Officer Nixon.  Accordingly, the Panel reinstated Officer Nixon and 

awarded him all back pay and other appropriate benefits, except for the 30-day suspension.  

Panel’s Order at 19-20. 

On January 27, 2012, the Manager of Safety timely filed an appeal of the Panel’s Order.  

On February 1, 2012, the Officers filed a motion to enforce the Panel’s Order.  On February 2, 
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2012, the City filed a motion seeking permission to file out of time a motion to stay the Panel’s 

Order.7

On March 12, 2012, the City filed the transcript of the proceedings before the Panel. 

However, in contravention of Commission rules and express instructions from the Commission, 

the City did not file an original transcript.  In addition, sealed portions of the transcript were not 

filed under seal.  Accordingly, on March 19, 2012 the Commission issued an order to show cause 

why the appeal should not be dismissed in light of these irregularities.  The next day, the City 

filed a transcript in accord with the Commission’s instructions.  On April 18, the Commission 

filed a notice of discharge of the order to show cause. 

  On February 13, 2012, the City filed a response in opposition to the Officers’ motion to 

enforce.  On the same day, the Officers filed a response in opposition to the City’s request to file 

a request for stay out of time.  On March 16, the Commission: (1) denied the City’s motion to 

file the request for stay out of time and (2) granted the Officers’ motion to enforce the Panel’s 

Order. 

On June 18, 2012, the Commission issued an order requesting clarification of certain 

hearing exhibits.  On June 28, 2012, the parties filed a joint stipulation concerning and clarifying 

the exhibits in the record.   

After full briefing of the merits of this appeal, the Commission conducted oral argument 

on July 20, 2012.  On August 7, 2012, the Commission filed an order requesting additional 

briefing regarding application of the City Charter’s requirement that the Hearing Officers give 

“due weight to the necessity of the maintaining by the Manager of administrative control of the 

department.”  Charter of the City and County of Denver (“City Charter”) § 9.4.15(D).  The City 

and the Officers concurrently filed the requested supplemental briefs on August 28, 2012. 

                       
7 As an attachment to this filing, the City filed its proposed Request for Stay. 
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DECISION 

A. Basis for Appeal 

The City Charter limits our review of the Panel’s Order to certain defined circumstances.  

See City Charter § 9.4.15(F); Woods v. City & County of Denver, 112 P.3d 1050, 1052 (Colo. 

App. 2005).  In this case, the City appealed the Panel’s Order on two separate grounds: (1) the 

Panel’s Order involves an erroneous interpretation of Departmental or Civil Service rules, and 

(2) the Panel’s Order involves policy considerations that may have effect beyond the case at 

hand.  City’s Notice of Appeal at 2-4. 

The Panel’s Order turns upon its interpretation and application of the Denver Police 

Department’s Operations Manual.  In addition, the decision addresses significant policy 

considerations associated with departmental discipline.  Accordingly, we conclude that this 

appeal is properly before the Commission. 

B. Standard of Review 

The City Charter and Commission Rule 12 address the standard of review for appeals to 

this Commission.  The Panel’s findings of evidentiary fact are binding upon the Commission.  

City Charter § 9.4.15(F); Commission Rule 12 § 11(J)(5).  The Charter expressly states that the 

Commission may not resolve contested issues of fact.  City Charter § 9.4.15(F).  In Page v. 

Clark, 592 P.2d 792 (Colo. 1979), the Colorado Supreme Court addressed the policy 

considerations underlying the broad deference granted to fact finders with respect to their factual 

determinations.  The Court stated: 

The sanctity of trial court findings is derived from the recognition that the trial 
judge’s presence during the presentation of testimonial evidence provides an 
unparalleled opportunity to determine the credibility of the witnesses and the 
weight to be afforded the evidence which is before the court. . . . The testimony of 
the parties was contradictory on almost every material point in controversy.  It is 
impossible to determine from the bare pages of the record whose testimony 
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should be given credit relating to the facts.  In such cases, the difficult task of 
finding those facts is best left to the trial court.   

 
Id. at 313 (internal citation omitted). 
 

The Commission is not bound by the Panel’s findings of ultimate fact, conclusions of 

law, or mixed findings of law and fact; these findings are subject to de novo review.  See 

Vukovich v. Civil Service Comm’n of City and County of Denver, 832 P.2d 1126, 1128 (Colo. 

App. 1992) (citing Blaine v. Moffat County School District RE No. 1, 748 P.2d 1280, 1287 

(Colo. 1988)). 

C. Inappropriate Use of Force Specification Against Officer Devine 

The Panel upheld the Manager of Safety’s determination that Officer Nixon engaged in 

the inappropriate use of force and the commensurate 30 day suspension.  The Manager has 

appealed the Panel’s application of the RR-306 as against Officer Devine and its finding that 

Officer Devine did not use inappropriate force during the incident. 

This specification against Officer Devine arises from his interactions with Sharelle 

Thomas, Kelly Boren, and Ana Perez.  The Panel determined that both Ms. Perez and Ms. Boren 

acted in an aggressive and combative manner toward Officer Devine and that the amount of 

force used was appropriate in those circumstances.  Panel’s Order at 15.  With respect to Ms. 

Thomas, the Panel found that she fell to the ground because she was grabbed by her companion 

and Officer Nixon simply let go of her.  Id. at 16. 

After an extensive review of the HALO video and the testimony adduced at the hearing, 

the Commission reverses the Hearing Officer Panel on this issue and finds that the City 

established that Officer Devine engaged in the inappropriate use of force against Ms. Thomas, 

Ms. Boren, and Ms. Perez.  We accept the Panel’s findings of evidentiary fact with respect to 

Officer Devine’s interactions with the three women.  Nevertheless, in applying those facts to RR-



 

10 

306, we determine that Officer Devine’s aggressive and forceful treatment of these women in the 

context of this dispute amounted to excessive force.  This application of RR-306 is consistent 

with the Manager of Safety’s decision, as well as the findings of Division Chief David Quinones, 

Hearing Transcript, vol. 3 at 88-89, and then-Chief of the Department Gerald Whitman, id. vol. 3 

at 9-10.  In examining the totality of the circumstances, we find that Officer Devine’s repeated 

aggressive behavior toward these three women crossed the line into excessive force.  

Accordingly, we reinstate the Manager of Safety’s decision on this issue, as well as the ten day 

suspension. 

D. Commission of a Deceptive Act Specification Against Both Officers 

Both Officers were terminated for violations of RR-112.2, Commission of a Deceptive 

Act.  This specification arises primarily from certain omissions from the Officers’ statements in 

the aftermath of the incident.  The Hearing Officer Panel reversed; it held that the City failed to 

establish this specification.  Panel’s Order at 9-15.  Specifically, the Panel determined that the 

City failed to establish that any of the Officers’ omissions or misstatements were willful, 

knowing, or intentional within the meaning of RR-112.2.  Id. at 12-15.  Instead, the Panel 

determined that any misstatements or omissions were inadvertent mistakes reasonably arising 

from the Officers’ imperfect recollection of this highly charged incident.  Id. at 13 (“There is no 

evidence that the actions, statements or omissions of [the Officers] were anything more than 

misrecollections, or forgetfulness in an event that was of short duration and extremely chaotic”).  

The Panel further noted that none of the department’s command officers who reviewed this 

incident concluded that the Officers violated RR-112.2.  Id. at 9. 

RR-112.2 provides, in its entirety: 

In connection with any investigation or any judicial or administrative proceeding, 
officers shall not willfully, intentionally, or knowingly commit a material 
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deceptive act, including but not limited to departing from the truth verbally, 
making a false report, or intentionally omitting information. 

 
(Emphasis added.)  Any application of RR-112.2 requires an inquiry into the Officers’ state of 

mind – did they fail to report, or did they misreport, with the intent to deceive.  Previously, we 

have defined the mens rea element of RR-112.2 as requiring the City to establish that the false 

statement was made with the knowledge that the statement was false.  Put another way, any 

misstatement or omission must not be innocent or inadvertent.  Although the Panel did not have 

the benefit of our ruling at the time it rendered its decision in this case, it nevertheless made 

factual findings directly addressing this precise issue.  See Panel’s Order at 12 (“[T]he Panel 

finds that Officer Nixon’s reporting is clearly a function of the chaotic scene and not an attempt 

to intentionally deceive.”); id. (“The Hearing Panel finds that the actions and omissions of the 

officers were not done with an intent to deceive or hide the truth.”); id. at 13 (“There is no 

evidence that the actions, statements or omissions of [the Officers] were anything more than 

misrecollections, or forgetfulness in an event that was of short duration and extremely chaotic.”).   

As noted above, under the express terms of the City Charter, these findings of evidentiary 

fact are binding on the Commission.  Moreover, even if we were inclined to question this factual 

finding, we are mindful of the Panel’s superior position in determining the credibility of 

witnesses.  See Page, 592 P.2d at 313.  Thus, we affirm the decision of the Hearing Officer Panel 

that the City did not establish the either Officer violated RR-112.2 and, consequently, affirm the 

Panel’s reinstatement of the Officers. 

Although we affirm the substance of the Panel’s decision on this issue, the Commission 

is compelled to address certain aspects of the Panel’s analysis.  Specifically, when assessing the 

weight to accord the Manager of Safety’s testimony on this issue, the Panel goes well beyond its 
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fact-finding role and implicitly criticizes the fundamental concept of civilian oversight of 

Denver’s public safety agencies.  See Panel’s Order at 9-15.   

The Commission squarely rejects all comments of the Hearing Officer Panel that call into 

question the Manager of Safety’s oversight of the police department.  The City Charter 

unambiguously establishes a system of civilian oversight of the Denver Police Department and 

the Denver Fire Department.  City Charter § 2.6.1 (“There shall be and hereby is created a 

Department of Safety which shall have, subject to the supervision and control of the Mayor, full 

charge and control of the departments of police and fire . . . .”); id. § 2.6.1 (“The Manager of 

Safety shall be the officer in full charge of said department, subject to the supervision and 

control of the Mayor . . . .”).  It is neither presumptuous nor arrogant for the Manager of Safety, 

or any member of the Police Department’s command staff, to weigh appropriate discipline in a 

case such as this.  Although we find in favor of the Officers on this specific issue, there is no 

credible evidence in this case that the Manager of Safety’s decisions were motivated by bad faith 

or that the discipline imposed by the Manager was legally or factually frivolous or groundless. 

Despite our profound disagreement with certain parts of the Panel’s rhetoric, we do not 

reverse the Panel on this issue.  At its core, their analysis turns on considerations of witness 

credibility – a matter squarely within their purview under controlling law.  Accordingly, for the 

reasons set forth above, we affirm the Hearing Officer Panel’s decision on this issue.  

E. Responsibility To Serve the Public Specification Against Officer Devine 

Officer Devine was charged with violating RR-127, Responsibility to Serve the Public.  

The Manager assessed a penalty of three fined days.  The Panel determined that Officer Devine 

had violated this rule; however, it reduced the penalty to a single fined day.  Panel’s Order at 16-

17.  Thus, the only issue before us is whether the Panel properly reduced the sanction. 
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As justification for the reduction in penalty, the Panel asserted that the Manager had 

misclassified the violation in the disciplinary matrix.  Id.  Despite acknowledging that the three-

day fine fell within the guidelines of the matrix, the Panel substituted its own judgment that a 

single day fine was a more appropriate sanction.  We reverse the Panel on this point and reinstate 

the penalty of three fined days. 

Commission Rule 12(B)(3) provides that the Hearing Officer Panel “shall not merely 

substitute their judgment for that of the Manager of Safety in determining the appropriate level 

of penalty to be imposed for the sustained violation.”  In this case, that is precisely what the 

Panel has done.  The Panel sets forth two grounds for reducing the punishment: (1) two members 

of the command staff would have imposed a lesser sanction, or no sanction at all, for this 

violation, and (2) the nature of the scene was sufficiently chaotic that Officer Devine’s behavior 

was not sufficiently aggravated under the circumstances.  Panel’s Order at 17.   

Neither of these reasons provides a sufficient basis for overturning the Manager of 

Safety’s decision on the appropriate sanction.  The plain language of Rule 12(B)(3) evidences 

the Commission’s expectation that hearing officers will give broad deference to the Manager of 

Safety’s discretion in determining the appropriate penalty for a sustained violation, particularly 

when the imposed penalty is within the range set forth in the Disciplinary Matrix.  See also 

Commission Rule 12(B)(1) (“The Hearing Officer shall give due weight to the necessity of the 

Manager to maintain administrative control of the respective department.”); City Charter § 

9.4.15(D) (same).  In light of the highly deferential standard to be applied when assessing the 

sanction for a sustained violation, the Commission determines that the Panel improperly reduced 

the penalty for Officer Devine’s violation of RR-127.  Consequently, the Panel’s decision on this 

issue is reversed and the penalty of three fined days is reinstated. 
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F. Discourtesy Specification and Giving Name and Badge Number Specification 
Against Officer Nixon 

 
The Panel also determined that the Manager of Safety did not sustain the specifications 

that Officer Nixon violated RR-140, Discourtesy, and RR-129, Giving Name and Badge 

Number.  The City does not appeal either of these determinations.  Accordingly, we do not 

address the Panel’s rulings on these specifications.   

CONCLUSION AND FINAL ORDER 

As to Officer Devine, the Panel’s decision regarding RR- 306, Inappropriate Use of 

Force, is reversed and the ten day suspension without pay is reinstated; the Panel’s decision to 

reduce the penalty for the sustained violation of RR-127 is reversed and the penalty of three 

fined days is reinstated.  Finally, the Panel’s decision regarding RR-112.2, Commission of a 

Deceptive Act is affirmed. 

As to Officer Nixon, the Panel’s decision regarding RR-112.2, Commission of a 

Deceptive Act is affirmed. 

 
 

Filed this 11th day of October, 2012. 

FOR THE CIVIL SERVICE COMMISSION 
CITY AND COUNTY OF DENVER 

  
By: Earl E. Peterson 
 Executive Director 
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